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10  CFR  Part  378 
[Docket  No.  LPD  81-2] 

Diligence  Requirements  for  Federal 
Coal  Leases 

agency:  Department  of  Energy. 
action:  Proposed  rule. 

summary:  This  proposed  regulation 
establishes  coal  diligence  requirements 
that  would  be  applicable  to  all  Federal 
coal  leases  and  logical  mining  units 
(LMU),  including  existing  leases  and 
LMU's.  The  regulation  would  supersede 
the  existing  Department  of  Interior 
(DOI)  diligence  requirements  governing 
production  from  Federal  coal  leases. 

Leases  issued  prior  to  August  4, 1976, 
the  date  of  passage  of  the  Federal  Coal 
Leasing  Amendments  Act  of  1976,  would 
be  treated  differently  under  this 
regulation  than  leases  issued  on  or  after 
August  4. 1976.  As  under  current  DOI 
regulations  leases  issued  on  or  after 
August  4, 1976,  would  be  required  to 
produce  coal  in  “commercial  quantities” 
within  ten  years  from  the  effective  date 
of  the  lease  to  meet  the  requirement  for 
diligent  deveiopment.  However,  the 
proposal  would  generally  relax  the 
current  June  1, 1986  deadline  by  which 
■  leases  issued  prior  to  August  4, 1976, 
must  be  brought  into  commercial 
production  or  be  terminated.  Those  pre- 
August  4, 1976  leases  need  not  produce 
coal  in  commercial  quantities  until  ten 
years  after  the  effective  date  of  the  first 
lease  readjustment  occurring  after 
August  4, 1976.  The  holders  of  pre- 
August  4, 1976  leases  would  also  be 
given  the  option  to  elect  to  be  governed 
by  the  minimum  production  clause  of 
the  lease  until  the  first  lease 
readjustment,  instead  of  by  the 
provisions  for  diligent  development  and 
continued  operation  proposed  by  this 
regulation.  The  deflnition  of 
“commercial  quantities”  would  be 
changed  to  mean  the  production  of  only 
one  percent  of  the  coal  reserves  or  LMU 
coal  reserves  for  pre-August  4, 1976 
leases,  instead  of  two  and  one-half 
percent,  and  remain  one  percent  for 
leases  issued  on  or  after  August  4. 1976. 
Once  a  lease  or  LMU  has  achieved 
diligent  development,  it  would  have  to 
be  maintained  in  continued  operation 
each  year  thereafter.  The  proposed 
requirement  for  continued  operation 
carries  forward  the  existing  DOI 
regulatory  provision. 

Under  this  proposed  regulation, 
individual  leases  would  no  longer  be 
designated  automatically  as  LMU's  but 


would  be  considered  for  inclusion  in  an 
approved  LMU  on  a  lease-by-lease  basis 
by  DOI  under  the  applicable  criteria  and 
procedures  adopted  by  DOI.  The  time  in 
which  an  approved  LMU  must  produce 
coal  in  commercial  quantities  depends 
upon  the  issuance  dates  of  the  leases 
that  comprise  the  LMU. 

This  proposal  also  specifies  (1)  certain 
requirements  for  the  filing  of  a  resource 
recovery  and  protection  plan;  (2) 
circumstances  under  which  coal 
operations  may  be  suspended  and  the 
impact  of  that  suspension  on  the 
diligence  requirements;  (3)  the 
conditions  luider  which  leases  would  be 
terminated  or  may  be  cancelled  for 
failure  to  comply  with  certain  diligence 
requirements;  (4)  the  conditions  under 
which  advar.ce  royalties  may  be 
accepted  in  lieu  of  meeting  the 
requirement  for  continued  operation  and 
the  method  for  calculating  those 
advance  royalties;  and  (5)  the  method 
for  crediting  production  from  a  lease  or 
LMU  toward  the  requirement  for  diligent 
development. 

This  regulation  is  being  issued 
pursuant  to  the  Department  of  Energy's 
rulemaking  authority  in  section  302(b)  of 
the  Department  of  Energy  Organization 
Act. 

DATES:  Written  comments  are  due  not 
later  than  February  22, 1982,  at  4:00  p.m. 
A  public  hearing  will  be  held  in  Denver, 
Colorado  on  February  17, 1982  and  will 
begin  at  9:30  a.m.  Request  to  speak  at 
the  public  hearing  must  be  received  by 
February  10, 1982. 

addresses:  All  written  comments  and 
requests  to  speak  at  the  Denver, 
Colorado  hearing  should  be  sent  to: 
Office  of  Public  Hearings  Management, 
Economic  Regulatory  Administration, 
Box  YB  (Docket  No.  LPD  81-2),  2000  M 
Street,  NW.,  Washington,  D.C.  20461. 
The  hearing  will  be  held  in  the  Post 
Office  Auditorium,  Room  269, 1823  Stout 
Street,  Denver,  Colorado.  80202. 

FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  E.  Foley,  (Leasing  Policy 
Division),  Department  of  Energy, 
Room  2113 — ^Federal  Building,  Fl^lS, 
1200  Pennsylvania  Avenue,  NW., 
Washington,  D.C.  20461,  (202)  633- 
9326 

Michael  T.  Skinker,  (Office  of  General 
Counsel),  Department  of  Energy, 
Room  6E-042,  GC-15, 1000 
Independence  Avenue,  SW., 
Washington.  D.C.  20585,  (202)  252- 
6667 

Cynthia  A.  Ford,  (Office  of  Public 
Hearings  Management),  Economic 
Regulatory  Administration,  Room 
7104,  RG-30, 12th  &  Pennsylvania 
Avenue,  NW.,  Washington,' D.C. 
20461,  (202)  633-8906 


Milton  Jordan,  (Freedom  of  Information 
Office),  Department  of  Energy,  Room 
lE-190,  MA-43, 1000  Independence 
Avenue,  SW.,  Washington,  D.C.  20585, 
(202)  252-5955 
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III.  Proposed  Regulation 
A  Authority 
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Regulation 
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2.  Logical  mining  unit 
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B.  Requirements  for  Diligent  Development 
and  Continued  Operation 
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2.  Commercial  quantities 

3.  Diligent  development  period 

4.  Crediting  of  production  toward  diligent 
development 

5.  Continued  operation 

C.  Resource  Recovery  and  Protection  Plan 

D.  Termination  or  Cancellation  for  Failure 
to  Meet  Diligent  Development 

E.  Extension  or  Suspension  of  Diligence 
Requirements 

F.  Advance  Royalties 

'  G.  Enforcement  and  Appeals 

V.  Public  Comment  Procedures 

VI.  Environmental  Review 

VII.  Executive  Order  12291 

Vin.  Compliance  with  the  Regulatory 
Flexibility  Act. 

I.  Introduction 

Sections  302  and  303  of  the 
Department  of  Energy  Organization  Act 
(DOE  Act.  Pub.  L.  95-91, 91  Stat.  578-580 
(42  U.S.C.  7152,  7153))  transferred  to  the 
Secretary  of  Energy  certain  authorities 
previously  held  by  the  Secretary  of  the 
Interior  under  the  Outer  Continental 
Shelf  Lands  Act,  the  Mineral  Lands 
Leasing  Act,  the  Mineral  Leasing  Act  for 
Acquired  Lands,  the  Geothermal  Steam 
Act  of  1970,  and  the  Energy  Policy  and 
Conservation  Act.  Specifically,  with 
respect  to  Federal  leases  issued  under 
these  statutes,  section  302(b)  of  the  DOE 
Act  authorizes  the  Secretary  of  Energy 
to  promulgate  regulations  which  relate 
to  the:  (1)  Fostering  of  competition  for 
Federal  leases  (including,  but  not  limited 
to,  prohibition  on  bidding  for 
development  rights  by  certain  types  of 
joint  ventures);  (2)  implementation  of 
alternative  bidding  systems  authorized 
for  the  award  of  Federal  leases;  (3) 
establishment  of  diligence  requirements 
for  operations  conducted  on  Federal 
leases  (including,  but  not  limited  to, 
procedures  relating  to  the  granting  or 
ordering  by  the  Secretary  of  the  Interior 
of  suspension  of  operations  or 
production  as  they  relate  to  such 
requirements);  (4)  setting  rates  of 
production  for  Federal  leases;  and  (5) 
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specifying  the  procedures,  terms  and 
conditions  for  the  acquisition  and 
disposition  of  Federal  royalty  interests 
taken  in  kind. 

In  addition,  section  302(c)  of  the  DOE 
Act  authorizes  the  Secretary  of  Energy 
to  establish  rates  of  production  for 
Federal  leases,  and  section  303(c)(1) 
permits  the  Secretary  to  disapprove  any 
term  or  condition  of  a  Federal  lease  that 
relates  to  DOE’s  authority  to  promulgate 
regulations  under  section  302(b). 

The  Secretary  of  the  Interior  was 
consulted  during  the  preparation  of 
these  proposed  regulations  and  afforded 
an  opportunity  to  comment  formally,  as 
required  by  section  303(b)  of  the  DOE 
Act.  The  Secretary  of  the  Interior  has 
provided  comments  which  were 
considered  in  drafting  these  regulations. 

In  separate  rulemaking  projects,  DOI 
is  proposing  amendments  to  Uie  Coal 
Management  rules  presently  found  at  43 
CFR  Part  3400  and  the  Coal  Exploration 
and  Mining  Operations  rules  presently 
found  at  30  CTO  Part  211.  The  changes 
being  proposed  by  DOI  reflect  the 
amendments  to  the  coal  diligence 
regulations  proposed  here. 

II.  Federal  Coal  Leasing — General 

The  current  Federal  coal  leasing 
program  is  administered  under  the 
statutory  authority  of  the  Mineral  Lands 
Leasing  Act  (MLLA,  Act  of  February  25, 
1920,  ch.  85,  41  Stat.  450  (30  U.S.C.  181  et 
seq.))  and  the  Mineral  Leasing  Act  for 
Acquired  Lands  (MLAAL,  Act  of  August 
7, 1947,  ch.  513,  61  Stat.  913  (30  U.S.C. 

351  et  seq.)).  The  program  has  been 
managed  and  enforced  by  DOI  pinsuant 
to  bol^  the  coal  management  regulations 
of  the  Bureau  of  Land  Management  (43 
CFR  Part  3400)  and  the  United  States 
Geological  Survey  (USGS)  regulations 
governing  coal  exploration  and  mining 
operations  (30  CFR  Part  211).  Pursuant 
to  its  transferred  authority  in  section 
302(b)  of  the  DOE  Act,  DOE  has 
promulgated  regulations  establishing 
bidding  systems  to  be  used  by  DOI  in 
the  leasing  of  Federal  coal  (10  CFR  Part 
378,  Subpart  B). 

Both  section  7  of  the  MLLA  and  the 
terms  of  each  coal  lease  issued  by  DOI 
require  that  each  lease  be  diligently 
developed.  The  provisions  of  the 
original  MLIA,  however,  allowed 
prolonged  holding  of  the  land  at  low 
cost  to  the  lessee.  Leases  were  issued 
under  the  MLLA  for  an  indefinite  period 
of  time  and  provided  for  a  readjustment 
of  the  lease  terms  and  conditions  at  the 
end  of  the  first  twenty  years  of  the 
lease.  Because  of  economic  conditions 
governing  the  production  of  coal  from 
Federal  coal  leases,  there  are  a  large 
number  of  Federal  coal  leases 
outstanding  which  have  never  been 


brought  into  production.  In 
consideration  of  this,  on  August  4, 1976, 
Congress  enacted  the  Federal  Coal 
Leasing  Amendments  Act  of  1976 
(FCLAA,  Pub.  L  94-377, 90  Stat.  1083), 
which  amended  the  MLLA  and 
established,  among  other  things,  more 
specific  diligence  requirements  for  coal 
leases  and  LMU’s.  The  FCLAA  governed 
the  issuance  of  future  coal  leases  and 
approval  of  LMU’s  (those  issued  or 
approved  on  or  after  August  4, 1976)  but 
did  not  affect  existing  leases  (those 
issued  prior  to  August  4, 1976)  until  their 
first  lease  readjustment  after  enactment 
of  the  FCLAA.  Generally,  the  FCLAA 
provided  that  leases  would  be  for  a 
primary  term  of  twenty  years  and  for  so 
long  thereafter  as  coal  is  produced  in 
commercial  quantities,  but  that  coal 
must  be  produced  from  a  lease  in 
commercial  quantities  within  the  first 
ten  years  or  the  lease  would  be 
terminated.  It  also  provided  that,  under 
certain  conditions  Federal  coal  leases 
and  non-Federal  lands  may  be  combined 
into  LMU’s. 

In  May,  1976,  prior  to  enactment  of  the 
FCLAA,  DOI  issued  regulations  now 
contained  in  43  CFR  Part  3400  to  define 
“diligence”  more  specifically.  After  later 
modification  to  conform  to  Ae  FCLAA, 
the  regulations  require  all  leases  issued 
prior  to  August  4, 1976,  to  have  produced 
coal  in  commercial  quantities  by  Jime  1. 
1986,  although  an  opportunity  for  a  five- 
year  extension  is  provided  if  certain 
conditions  are  met.  All  post-August  4, 
1976  leases  are  required  to  produce  coal 
in  commercial  quantities  within  ten 
years  of  the  effective  date  of  the  lease. 
’The  amoimt  of  production  necessary  to 
qualify  as  “commercial  quantities’’  is  set 
at  one  percent  of  the  coal  reserves  for 
leases  issued  after  August  4, 1976,  and 
.one  fortieth  of  the  reserves  (two  and 
one-half  percent)  for  leases  issued  prior 
to  August  4, 1976.  For  purposes  of  the 
DOI  diligence  requirements,  all  leases 
are  automatically  deemed  to  constitute 
an  LMU  on  the  effective  date  of  the 
lease  or  June  1, 1976,  whichever  is  later. 
The  existing  DOI  definition  of  LMU 
provides  that  all  LMU  reserves  must  be 
mined  out  within  forty  years  ficm  the 
date  of  first  approval  of  a  mining  plan 
for  that  LMU. 

DOI  diligence  regulations  in  30  CFR 
211.10  require  that  prior  to  conducting 
any  operation  on  Federal  lands  other 
than  casual  use,  the  operator  (which 
includes  a  lessee  or  licensee  or  other 
person  conducting  operations  under  the 
authority  of  a  lessee  or  licensee)  shall 
submit  a  mining  plan  or  exploration  plan 
to  the  DOI  District  Mining  Supervisor 
and  obtain  approval.  The  existing 
regulations  provide  that  a  mining  plan 
has  to  be  submitted  within  three  years 


after  the  effective  date  of  the  lease  or 
lease  readjustment,  for  any  lease  issued 
or  readjusted  after  August  4, 1976. 

This  proposal  would  supersede  these 
existing  DOI  diligence  requirements  by 
changing  the  substance  of  some  and 
carrying  forward  the  requirements  of 
others.  Applicable  diligence  definitions 
in  43  CFR  3400.0-5,  such  as  “commercial 
quantities,”  “diligent  development,” 
“LMU,”  etc.,  would  be  superseded  to  the 
extent  that  they  are  re-defined  or 
inconsistent  with  these  proposed 
definitions.  The  existing  requirements 
for  diligent  development  and  continued 
operation  in  43  CFR  3475.4,  for  LMU’s  in 
43  CFR  3475.5,  and  for  mining  plan  filing 
in  30  CFR  211.10  would  be  superseded 
by  this  regulation. 

m.  Proposed  Regulation 

A.  Authority 

The  Secretary  of  Energy  was 
transferred  the  authority  by  section 
302(b)(3)  of  the  DOE  Act  to  promulgate 
regulations  imder  the  MLLA  and  the 
MLAAL  to  establish  diligence 
requirements  for  coal  operations 
conducted  on  Federal  coal  leases 
(including  but  not  limited  to,  procedures 
relating  to  the  granting  or  ordering  by 
the  Secretary  of  the  Interior  of 
suspension  of  operations  or  production 
as  they  relate  to  such  requirements)  and 
by  section  303(c)  of  the  DOE  act  to 
disapprove  any  term  or  condition  of  a 
Federal  coal  lease  which  relates  to 
DOE’s  authority  to  promulgate 
regulations  under  section  302(b). 

B.  General 

The  principal  thrust  of  this  proposed 
regulation  is  to  promulgate  diligence 
requirements  for  all  Federal  coal  leases 
and  LMU’s,  including  existing  leases 
and  LMU’s,  that  closely  reflect  the  intent 
of  Congress  in  passage  of  the  FCLAA 
and  allow  timely  and  efficient 
development  of  Federal  coal  resources 
in  response  to  the  demands  of  the 
marketplace.  The  proposal  reflects  a 
need  for  the  establishment  of 
requirements  to  govern  the  development 
of  Federal  coal  reserves  that  are 
responsive  to  those  market  conditions 
that  dictate  the  timing  of  coal  production 
and  simultaneously  ensure  that  the 
reserves  are  produced  without  undue 
delay  as  demand  arises. 

Generally,  this  proposed  regulation 
would  relax  the  existing  DOI  diligence 
requirements  for  leases  issued  prior  to 
the  passage  of  the  FCLAA  on  August  4, 
1976,  in  order  to  prevent  the 
unnecessary  and  premature 
relinquishment  of  Federal  coal  leases  for 
failure  to  meet  the  existing  June  1, 1986, 
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regulatory  deadline  for  the  achievement 
of  diligent  development.  This  proposal 
would  give  those  existing,  pre-August  4, 
1976  leases  the  opportunity  to  take  more 
time,  within  Congressionally  mandated 
limitations,  to  meet  the  initial 
production  requirement  and,  thus,  allow 
more  freedom  for  the  market  place 
mechanism  to  govern  the  development 
of  coal. 

It  should  be  noted  that  section  2(a)  of 
the  MLLA,  as  amended  by  section  3  of 
the  FCLAA,  generally  prohibits  the 
Secretary  of  the  Interior  from  issuing  a 
lease  to  any  entity  which  holds  a 
Federal  coal  lease  and  has  held  such 
lease  for  a  period  of  ten  years  when 
such  entity  is  not  producing  coal  from 
the  lease  deposits  in  commercial 
quantities.  Periods  of  time  prior  to  the 
enactment  of  the  FCLAA  on  August  4, 
1976.  are  not  counted  in  determining  the 
ten-year  period.  Therefore,  even  though 
the  diligence  requirements  may  be 
relaxed  for  pre-August  4, 1976  leases,  a 
lessee  would  have  to  achieve  production 
in  commercial  quantities  by  August  4, 
1986,  or  be  prohibited  by  statute  from 
obtaining  an  additional  lease.  It  is 
conceivable,  therefore,  that  a  leasee 
could  be  in  compliance  with  these 
proposed  coal  diligence  regulations,  and 
still  be  subject  to  the  leasing  prohibition 
of  section  2(a). 

Specifically,  the  proposed  regulation 
would  extend  the  time  period  beyond 
June  1, 1986,  by  which  a  lease  issued 
prior  to  August  4, 1976,  must  achieve 
production  in  commercial  quantities, 
and  would  reduce  the  percentage 
amount  of  reserves  needed  to  qualify  as 
commercial  quantities.  Under  current 
DOI  regulations,  all  those  pre-August  4, 
1976  leases  must  produce  one  fortieth 
(two  and  one-half  percent)  of  their  coal 
reserves  by  June  1, 1986,  but  the  lessee 
has  the  right  to  request  a  Hve-year 
extension  if  certain  conditions  are  met 
This  proposed  regulation  would  require 
that  those  leases  achieve  production  in 
commercial  quantities  of  one  percent  of 
the  coal  reserves  and  would  extend  the 
period  for  the  achievement  of  this 
production  until  ten  years  from  the 
effective  date  of  the  first  lease 
readjustment  occurring  after  August  4, 
1976.  No  provision  for  a  five-year 
extension  is  being  provided,  but  the  time 
in  which  diligent  development  must  be 
achieved  may  be  extended  when 
operations  are  interrupted  by  strikes,  the 
elements,  or  casualties  not  attributable 
to  the  lessee  or  when  DOL  in  the 
interest  of  conservation,  directs  the 
suspension  of  operations  and 
production.  The  bulk  of  those  leases  are 
scheduled  for  readjustment  in  the  mid- 
80' s,  but  some  are  scheduled  as  late  as 


1995.  Thus,  this  proposal  would  spread 
the  initial  production  requirement  over  a 
longer  time  horizon.  This  modification  is 
intended  to  promote  more  timely, 
orderly,  and  efficient  development  and 
production  of  leased  reserves  and  allow 
development  to  coincide  more  closely 
with  increases  in  coal  market  demand. 

The  existing  diligence  requirements 
promulgated  by  DOI  in  1976  superseded 
the  clauses  of  individual  leases  which 
provided  the  minimum  production 
obligations,  to  the  extent  that  the  two 
requirements  were  inconsistent.  This 
proposal  continues  that  supersession, 
but  permits  the  holder  of  a  pre-August  4, 
1976  lease  that  has  not  yet  been 
readjusted  after  August  4, 1976,  to  elect 
to  be  governed  by  the  lease  clause 
which  describes  the  minimum 
production  requirements  (in  most  cases, 
the  “minimum  production"  clause), 
instead  of  by  these  regulations,  for  the 
period  of  time  between  the  promulgation 
of  these  regulations  and  the  effective 
date  of  the  6rst  lease  readjustment  after 
August  4, 1976  (§  378.301(b)).  This 
election  must  be  made  in  writing  to  DOI 
within  one  year  of  the  promulgation  of 
this  regulation.  (See  section  FV  B.4.  of 
thi^  preamble  for  a  discussion  of  the 
impact  of  this  election  on  the  crediting 
of  production  after  August  4, 1976, 
toward  the  requirement  for  diligent 
development). 

The  following  is  an  example  of  the 
type  of  minimum  production  clause 
applicable  to  pre-August  4, 1976  leases 
(section  2(d)  of  the  February,  1965  form): 

(d)  Minimum  production.  Beginning  with 
the  sixth  year  of  the  lease,  except  when 
operations  are  interrupted  by  strikes,  the 
elements,  or  casualties  not  attributable  to  the 
lessee,  or  unless  on  application  and  showing 
made,  operations  shall  be  suspended  when 
market  condibons  are  such  that  the  lessee 
cannot  operate  except  at  a  loss  or  suspended 
for  the  other  reasons  specified  in  Section  39 
of  the  Act  to  mine  coal  each  year  and  pay  a 
royalty  thereon  to  a  value  of  $1  per  acre  or 
fraction  thereof.  Operations  under  this  lease 
shall  be  continuous  except  in  circumstances 
described  or  unless  the  lessee  shall  pay  a 
royalty,  less  rent  on  such  minimum  amount 
of  the  leased  deposits,  for  one  year,  in 
advance,  in  which  case  operations  may  be 
suspended  for  that  year. 

As  noted  above,  the  existing  DOI 
diligence  regulations  provide  that  all 
Federal  Coal  leases  will  automatically 
be  considered  to  constitute  an  LMU  on 
the  eHective  date  of  the  lease  of  June  1, 
1976,  whichever  is  later  (43  CFR 
§  3475.5).  This  proposed  regulation 
treats  LMU’s  and  leases  separately  for 
purposes  of  the  diligence  requirements. 
The  determination  of  whether  an 
individual  Federal  coal  lease  may  be 
included  in  an  LMU  will  be  made  by 


DOI  on  a  lease-by-lease  basis  pursuant 
to  applicable  criteria  and  procedures 
adopted  by  DOI.  This  proposal  carries 
foward  the  DOI  diligence  requirement 
that  the  approved  “mining  plan” 
(“resource  recovery  and  protection 
plan"  under  the  proposed  revision  of  the 
DOI  coal  operating  regulations)  for  an 
LMU  must  provide  for  the  mining  of  all 
LMU  coal  reserves  within  forty  years. 
This  implements  the  statutory 
requirement  of  section  5(b)(2)  of  the 
FCLAA.  This  proposed  regulation, 
however,  establishes  the  period  as  forty 
years  after  the  date  of  first  production 
from  the  LMU  after  LMU  approval, 
rather  than  after  the  date  of  first 
approval  of  a  “mining  plan”  for  that 
LMU  as  under  the  existing  DOI 
regulations.  Another  of  the  changes  from 
existing  EKDI  diligence  requirements,  due 
to  the  fact  that  this  proposal  does  not 
automatically  deem  individual  leases  to 
constitute  LMU’s,  is  that  the  propose 
regulation  does  not  require  the  resource 
recovery  and  protection  plan  for  an 
individual  lease  to  provide  for  a  forty 
year  mine-out.  Although  the  DOE 
diligence  requirements  being  proposed 
do  not  require  forty  year  mine-out  for 
individual  leases,  acceptance  of  a 
resource  recovery  and  protection  plan  is 
still  subject  to  approval  by  DOI 
pursuant  to  applicable  DOI  procedures 
and  requirements. 

IV.  Specific  Features  of  the  Proposed 
Regulation 

A.  Definitions 

1.  General.  Proposed  Subpart  D  will 
contain  all  of  DOE's  regulations  that 
relate  specifically  to  the  diligence 
requirements  for  Federal  coal  leasing. 
The  relevant  deflnitions  for  the  coal 
diligence  regulations  are  divided 
between  Subparts  A  and  D  of  Part  378. 
Subpart  A  contains  those  definitions 
that  have  general  applicability  to  all  of 
the  aspects  of  Federal  coal  leasing 
contained  in  Part  378.  The  definitions  in 
§  378.302  of  Subpart  D  are  applicable 
only  to  the  diligence  requirments  in 
Subpart  D.  Specifre  definitions  are 
discussed  below. 

2.  Logical  Mining  Unit  The  proposed 
regulation  amends  Subparts  A  and  B  of 
Part  378  by  amending  the  definition  of 
“Logical  Mining  Unit”  (LMU)  in  Subpart 

B,  which  pertains  to  coal  bidding 
systems.  The  definition  was  modiHed  to 
conform  more  closely  with  the 
description  of  an  LMU  contained  in  the 
FCLAA  and  moved  to  Subpart  A  to 
make  it  applicable  to  all  aspects  of  coal 
leasing  contained  in  Part  378.  The 
criteria  and  procedures  for  establishing 
an  LMU  are  within  the  jurisdiction  of 
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DOI  and  are  contained  in  the  applicable 
DOl  regulations. 

3.  Coal  Reserves  and  LMU  Coal 
Reserves.  This  proposal  makes  a 
distinction  between  “coal  reserves,”  the 
commercially  mineable  coal  contained 
in  a  single  Federal  lease,  and  “LMU  coal 
reserves,”  the  total  of  commerically 
mineable  coal  contained  in  all  lands 
included  in  the  LMU,  whether  under 
private  or  Federal  ownership. 
Understanding  this  distinction  is 
necessary  when  calculating  the  amount 
of  production  necessary  for  achievement 
of  diligent  development  and  continued 
operation  for  LMU’s,  and  for  calculating 
the  amoimt  of  any  advance  royalty  that 
may  be  owed.  Achievement  of  diligent 
development  and  meeting  the  annual 
continued  operation  requirement  for  an 
LMU  each  require  production  of  one 
percent  of  LMU  coal  reserves.  That  is  1 
percent  of  all  the  commercially  mineable 
coal  contained  in  the  LMU,  regardless  of 
ownership.  Similarly,  payment  of 
advance  royalties  in  lieu  of  the 
continued  operation  requirement  for  an 
IMU  is  calculated  on  the  basis  of  1 
percent  of  all  commercially  mineable 
coal  in  the  LMU.  Production  royalties 
owed  on  an  LMU,  however,  are 
calculated  on  only  the  coal  produced 
h'om  coal  reserves  contained  in  the 
Federal  leases  included  in  the  IMU, 
exclusive  of  the  privately  owned  coal. 

Coal  reserves  and  LMU  coal  reserves 
will  be  estimated  by  DOI  at  the  time  of 
resource  recovery  and  protection  plan 
approval.  In  order  to  have  a  plan  which 
is  complete  enough  for  approval,  the 
extent  of  the  resource  will  be  fairly  well 
established,  and  the  value  in  having  a 
Hxed  amount  upon  which  a  lessee  may 
rely  outweighs  the  reasonably  small  risk 
of  signiHcant  inaccuracies.  Specific 
comment  is  requested,  however,  on 
whether  or  not  the  regulation  should 
provide  for  periodic  revisions  of  the 
reserve  estimates.  Reference  in  the 
proposed  definition  of  “coal  reserves”  is 
made  to  both  mining  plans  and  resource 
recovery  and  protection  plans  in  order 
to  make  it  clear  that  estimates  made  at 
the  time  existing  mining  plans  were 
approved  reflect  the  tonnage  of  coal  to 
be  used  in  determining  compliance  with 
the  proposed  diligence  requirements. 

The  proposed  definition  of  “IMU  coal 
reserves”  does  not  contain  a  reference 
to  mining  plans,  because  there  have 
been  no  mining  plans  filed  for  an  “IMU” 
as  coQtemplated  by  this  proposal,  under 
which  individual  leases  are  no  longer 
automatically  considered  to  be  IMU’s. 

There  is  no  intention  in  this  proposal 
to  require  the  calculation  of  coal 
reserves  in  a  manner  other  than  that 
normally  performed  by  DOI:  nor  does 


this  regulation  preclude  DOI  fit)m 
making  reserve  estimates  for  purposes 
other  than  diligence.  The  proposed 
definitions  only  establish  which  DOI 
estimate  of  coal  reserves  or  IMU  coal 
reserves  is  to  be  used  in  calculating 
commerical  quantities  for  the  purpose  of 
determining  compliance  with  the 
diligence  requirements. 

l^e  definitions  of  coal  reserves  and 
LMU  coal  reserves  are  drawn  from  the 
definitions  of  those  terms  contained  in 
the  proposed  USGS  coal  mining 
operating  regulations.  The  internal 
references  and  the  more  technical 
aspects  of  the  DOI  proposal  are 
excluded  here  merely  for  simplicity  to 
the  reader  and  to  avoid  confusion  in  the 
event  that  DOI  amends  its  coal  reseve 
estimation  criteria  in  the  future.  There  is 
no  intent  here  to  imply  a  different 
method  of  estimating  reserves  than  that 
which  would  normally  be  followed  by 
DOI. 

The  proposal  provides  that  if  an 
approved  IMU  is  enlarged  or 
diminished  by  DOI,  the  coal  reserves 
and  LMU  coal  reserves  will  be  adjusted 
by  DOI  accord^ly  (§  378.309(b]).  The 
dates  for  submission  of  a  resource 
recovery  and  protection  plan  and 
achievement  of  diligent  development 
will  not  be  changed  by  any  such 
enlargement  or  diminution  of  the  IMU. 

B.  Requirments  for  Diligent 
Development  and  Continued  Operation 
a  378.304) 

1.  General.  The  proposed  regulations 
requires  each  Federal  coal  lease  and 
LMU  to  achieve  diligent  development 
and ,  once  achieved,  to  maintain  the 
lease  in  continued  operation.  The  term 
“diligent  development”  as  used  in  this 
proposal  refers  to  a  requirement  that  a 
lessee  produce  a  specified  amount  of 
coal  (commerical  quantities)  from  his 
lease  or  IMU  within  a  Given  time  period 
(diligent  development  period).  Once  the 
lessee  has  produced  commerical 
quantities  of  coal  from  his  lease  or  IMU, 
he  must  maintain  the  lease  or  LMU  in 
continued  operation  by  production  of 
commerical  quantities  every  year 
thereafter,  as  described  below  in  section 
rv  B.5.,  until  reserve  exhaustion  or  lease 
surrender. 

2.  Commercial  quantities.  As  noted 
above,  the  existing  DOI  regulations  (43 
CFR  3400.0-5)  define  “commercial 
quantities”  as  6ui  amount  of  production 
equal  to  one  percent  of  the  reserves  for 
leases  issued  after  August  4, 1976,  and 
one  fortieth  of  the  reserves  or  two  and 
one-half  percent  for  any  lease  issued 
before  August  4, 1976.  DOE  finds  that 
there  is  no  substantive  reason  for 
imposing  differing  production 
requirements  on  leases  based  on  their 


date  of  issuance.  Therefore,  this 
proposal  would  define  commercial 
quantities  as  one  percent  of  the  coal 
reserves  or  LMU  coal  reserves,' 
regardless  of  the  date  of  lease  issuance. 

Lessees  IMlTs  must  file  a  resource 
recovery  and  protection  plan  which 
provides  for  LMU  coal  reserves  to  be 
mined  out  within  forty  years.  DOE 
recognizes  that  its  definition  of 
conunercial  quantities  for  LMU’s  is  an 
amount  less  than  the  average  annual 
amount  that  would  have  to  be  mined  to 
meet  the  40  year  mine-out  requirement, 
that  is,  one  fortieth  of  the  IMU  coal 
reserves.  We  have  done  this  for  the 
following  reasons. 

The  amount  “one  percent”  was 
chosen  to  ensure  that  the  lessee  is 
diligently  developing  his  lease  while 
permitting  the  lessee,  within  the  normal 
constraints  of  the  industry  and  the 
marketplace,  to  determine  how  best  to 
accomplish  the  mine-out  requirement. 
The  production  of  one  percent  of  the 
reserves  cle£u*ly  indicates  a  significant 
undertaking  on  the  part  of  the  lessee 
and  is  accomplished  only  after 
expenditures  of  large  amounts  of  capital 
for  exploration,  trtuisportation  facilities, 
on-site  construction,  coal  preparation 
facilities,  and  overburden  removal,  in 
addition  to  lease  acquisition  costs. 
Mining  operations  require  considerable 
lead  time  before  any  coal  is  produced 
and  there  is  normally  a  period  of  time 
between  the  initial  production  of  coed 
and  the  point  at  which  the  sustained 
design  production  rate,  which  is 
generally  a  rate  greater  than  one  fortieth 
of  the  coal  reserves,  is  attained. 
Similarly,  there  are  occasionally  periods 
in  the  life  of  a  mine  when  production 
falls  off  due  to  slack  demand  or  contract 
cancellations  and,  at  the  end  of  a  mine’s 
life,  production  may  be  reduced  as  the 
coal  resource  is  depleted.  Since 
“commercial  quantities”  is  used  in  this 
regulation  as  a  minimum  production 
requirement  to  demonstrate  good  faith 
in  mine  development  and  ongoing 
productivity,  it  was  decided  that  one 
percent  more  accurately  reflects  actual 
needs  and  practice  of  industry  than  a 
higher  figure.  DOE  particularly  invites 
comments  on  the  selection  of  one 
percent  as  the  amount  necessary  to 
satisfy  the  commercial  quantities 
obligation  for  both  the  ^ligent 
development  and  continued  operation 
requirements.  Any  recommendation  for 
a  different  amount  should  be  supported 
with  as  much  information  as 
practicable. 

3.  Diligent  development  period.  This 
proposal  would  require  that  all  Federal 
coal  leases  issued  on  or  after  August  4, 
1976,  achieve  diligent  development  by 
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producing  coal  in  commercial  quantities 
prior  to  the  eqd  of  ten  years  after  the 
effective  date  of  the  lease.  All  Federal 
coal  leases  issued  prior  to  August  4, 

1976,  would  be  required  to  achieve 
diligent  development  by  producing  coal 
in  commercial  quantities  prior  to  the  end 
of  ten  years  after  the  effective  date  of 
the  First  lease  readjustment  occurring 
after  August  4, 1976.  All  LMU’s  would  be 
required  to  produce  coal  in  commercial 
quantities  prior  to  the  end  of  ten  years 
from  the  most  recent  effective  date  of 
any  Federal  lease  or  leases  included  in 
the  LMU  issued  on  or  after  August  4, 
1976,  or  of  the  first  lease  readjustment 
after  August  4, 1976,  for  those  Federal 
leases  included  in  the  LMU  issued  prior 
to  August  4, 1976.  However,  if  the  LMU 
contains  a  Federal  lease  issued  prior  to 
August  4, 1976,  that  has  not  been 
readjusted  since  August  4, 1976,  coal 
from  that  LMU  must  be  produced  in 
commercial  quantities  prior  to  the  end  of 
ten  years  after  the  date  of  LMU 
approval. 

Once  coal  is  produced  from  a  lease  or 
LMU  in  commercial  quantities,  the 
diligent  development  period  ends  and 
the  lease  or  LMU  becomes  subject  to  the 
requirement  to  remain  in  continued 
operation.  If  production  of  commercial 
quantities  of  coal  is  not  achieved  prior 
to  the  end  of  the  diligent  development 
period,  the  lease  or  LMU  is  terminated, 
as  discussed  below  in  section  IV  D. 

It  should  be  noted  that,  under  this 
proposal,  diligent  development  could 
have  been  achieved  prior  to  the  effective 
date  of  this  regulation  and,  therefore,  the 
lease  would  become  subject  to  the 
requirement  to  be  in  continued 
operation  on  the  date  the  regulation 
becomes  effective.  A  post-August  4, 1976 
lease  would  achieve  diligent 
development  under  this  proposed 
regulation  at  the  same  time  as  under 
existing  DOI  regulations,  and  would  be 
subject  to  the  same  continued  operation 
requirement  under  both  these  proposed 
and  existing  regulations.  However,  this 
may  not  be  true  for  all  pre-August  4, 

1976  leases.  A  pre-August  4, 1976  lease 
may  have  produced  less  than  the  two 
and  one-half  percent  of  the  coal  lease 
reserves  necessary  to  achieve  diligent 
development  under  the  existing  DOI 
requirement,  but  more  than  the  one 
percent  being  proposed  by  this 
regulation  to  meet  diligent  development. 
In  such  a  case,  the  lease  would  not  have 
been  subject  to  the  requirement  of 
continued  operation  under  the  DOI 
regulations,  but  would  be  subject  to  that 
requirement  under  this  proposed 
regulation.  Therefore,  as  discussed 
further  below,  in  order  to  avoid 
automatically  subjecting  that  lessee  to 


the  requirement  of  continued  operation 
upon  the  effective  date  of  this 
regulation,  when  the  lessee  may  not  be 
prepared  to  begin  producing  at  an 
annual  rate  of  one  percent,  a  pre-August 
4, 1976  lessee  is  given  the  option  to  elect 
not  to  credit  toward  diligent 
development  coal  produced  prior  to  the 
effective  date  of  this  regulation.  If  the 
lease  was  readjusted  between  August  4, 
1976,  and  the  effective  date  of  this 
regulation,  this  election  is  only 
applicable  to  production  prior  to  the 
readjustment.  Any  production  after  the 
readjustment  must  be  applied  toward 
diligent  development.  I^-August  4, 1976 
lessees  are  also  given  the  option  to  elect 
to  be  governed  by  the  minimum 
production  clause  of  the  lease  until  the 
first  lease  readjustment  after  August  4, 
1976,  if  that  readjustment  occurs  after 
the  effective  date  of  this  regulation.  If  a 
lessee  were  to  make  this  election,  the 
lease  would  not  be  subject  to  any 
diligent  development  or  continued 
operation  obligation  under  this  proposed 
regulation  until  after  that  lease 
readjustment. 

4.  Crediting  of  production  toward 
diligent  development.  This  proposal  has 
a  uniform  requirement  for  the 
achievement  of  diligent  development, 
production  of  one  percent  of  the 
reserves,  for  all  Federal  coal  leases  and 
LMU’s,  regardless  of  the  date  of  lease 
issuance.  Because  this  represents  a 
change  from  the  existing  diligent 
development  requirements  for  pre- 
August  4, 1976  leases,  different 
treatment  was  needed  for  past 
production  from  pre  and  post-August  4, 
1976  leases,  in  oi^er  not  to  penalize  a 
producing  pre-August  4, 1976  lease  by 
the  relaxation  of  the  diligence 
requirements  in  this  proposal. 

Leases  issued  or  readjusted  on  or 
after  August  4, 1976,  would  credit 
toward  diligent  development  any 
production  after  the  effective  date  of  the 
lease  or  lease  readjustment.  This 
proposal,  therefore,  does  not  change  the 
existing  status  of  a  post-August  4, 1976 
lease,  because  the  proposed 
requirements  for  diligent  development 
and  continued  operation  for  these  leases 
are  identical  to  those  requirements 
under  existing  DOI  regulations. 

Since  the  provisions  of  the  FCLAA  do 
not  appear  to  apply  to  pre-August  4, 

1976  leases  until  the  first  lease 
readjustment  after  August  4, 1976,  - 
lessees  with  leases  that  have  not  been 
readjusted  between  August  4, 1976,  and 
the  effective  date  of  this  regulation  are 
given  the  option  to  elect  to  be  governed 
by  the  minimum  production 
requirements  of  their  leases  until  the 
first  lease  readjustment,  instead  of  by 


the  diligent  development  and  continued 
operation  requirements  of  this 
regulation.  Should  they  make  this 
election,  no  production  prior  to  the  first 
lease  readjustment  after  August  4, 1976, 
would  be  applied  toward  the  proposed 
diligent  development  requirement.  The 
lessee,  by  this  election,  would  not 
become  subject  to  the  diligent 
development  and  continued  operation 
requirements  until  the  first  lease 
readjustment.  It  should  be  noted  that 
even  with  this  election,  these  Pre-August 
4, 1976  leases  would  be  subject  to  the 
other  diligence  requirements  of  this 
regulation,  as  applicable.  Should  the 
pre-August  4, 1976  lessee  not  make  this 
election  and,  thus,  remain  subject  to 
these  proposed  requirements  for  diligent 
development  and  continued  operation, 
the  lessee  is  given  a  second  election  of 
whether  or  not  to  apply  toward  diligent 
development  any  production  from  the 
lease  between  August  4, 1976,  and  the 
earlier  of  either  the  first  lease 
readjustment  after  August  4, 1976,  or  the 
effective  date  of  this  regulation.  The 
lessee  of  a  pre-August  4, 1976  lease  may 
make  this  positive  election  not  to  have 
prior  production  applied  toward  the 
diligent  development  requirement  and, 
therefore,  be  in  the  same  posture,  upon 
the  effective  date  of  this  regulation,  as  a 
non-producing  pre-August  4, 1976  lessee 
who  had  not  elected  to  be  governed  by 
the  lease  clause  untiWeadjustmenL  If 
the  lessee  does  not  make  this  election 
regarding  prior  production,  any 
production  after  August  4, 1976,  would 
be  applied  toward  the  one  percent 
diligent  development  requirement  and, 
once  achieved,  the  lease  would  be 
required  to  remain  in  continued 
operation. 

In  the  case  of  LMU’s,  any  production 
credited  under  this  regulation  to  a 
Federal  lease  prior  to  its  inclusion  in  an 
LMU  would  be  applied  toward  diligent  * 
development  of  the  LMU.  Once  an  LMU 
has  been  approved,  all  production  from 
non-Pederal  lands  and  each  Federal 
lease  included  in  the  LMU,  regardless  of 
the  date  of  lease  issuance,  is  included  in 
calculating  the  amount  of  coal  mined 
toward  meeting  the  diligent 
development  requirement.  No 
distinction  is  made  for  pre-August  4, 

1976  leases  which,  by  the  lessee's 
election,  are  to  be  governed  by  the 
minimum  production  clause  of  their 
lease  until  lease  readjustment.  This  is 
not  an  onerous  requirement  in  view  of 
the  fact  that  these  pre-August  4, 1976 
lessees  must  request  and  consent  to 
being  included  in  an  LMU.  Therefore, 
the  lessee  is  given  flexibility  in  timing 
his  operation.  If  the  lessee  does  not 
want  production  from  a  lease  prior  to 
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lease  readjustment  to  invoke  the 
continued  operation  requirement  for  the 
LMU,  the  lessee  may  wait,  within  the 
constraints  of  the  lease’s  own  diligent 
development  period,  and  request  LMU 
formation  when  the  lessee  is  ready  to 
continue  producing. 

5.  Continued  operation.  This  proposal 
carries  forward  the  existing  DOI 
diligence  requirement  for  continued 
operation  by  providing  that  once  a  lease 
or  LMU  has  achieved  diligent 
development,  the  lessee  must  produce 
commercial  quantities  of  coal  in  each  of 
the  next  two  continued  operation  years. 
After  that,  the  lessee  need  not  produce 
coal  in  commercial  quantities  in  every 
continued  operation  year  thereafter. 
However,  the  lessee  must  produce  an 
average  amount  of  not  less  than 
commercial  quantities  of  coal  per 
continued  operation  year  across  each 
three-year  period.  This  average  annual 
amount  will  be  calculated  on  the  basis 
of  the  present  year  and  the  two 
preceding  continued  operation  years. 

For  example,  if  a  lease  happens  to  have 
a  continued  operation  year  that  runs 
from  January  1  to  December  31,  and  DOI 
wants  to  determine  if  a  lessee  met  his 
continued  operation  requirement  in  1981, 
the  amount  requirement  has  not  been 
met,  regardless  of  production  projected 
for  1982  or  later. 

C.  Resource  Recovery  and  Protection 
Plans  (I  378.303) 

Proposed  section  378.303  addresses 
the  required  submission  of  a  “resouce 
recovery  and  protection  plan.”  The 
resource  recovery  and  protection  plan 
referred  to  is  described  in  the  operating 
regulations  for  coal  mining  being 
proposed  by  USGS  to  amend  30  CFR 
Part  211,  and  is  cpmparable  to  the 
mining  plan  currently  required  by  30 
CFR  211.10. 

Unless  a  mining  plan  or  resource 
recovery  and  protection  plan  has 
previously  been  approved,  a  resource 
recovery  and  protection  plan  must  be 
filed  for  every  lease  no  later  than  (1) 
three  years  after  the  elective  date  of  the 
lease  for  leases  issued  on  or  after 
August  4, 1976,  or  (2)  three  years  after 
the  effective  date  of  the  first  lease 
readjustment  after  August  4, 1976,  for 
leases  issued  prior  to  August  4, 1976.  A 
resource  recovery  and  protection  plan 
must  be  submitted  for  each  LMU  no 
later  than  three  years  after  the  effective 
date  of  the  LMU  approval. 

As  noted  above,  proposed  section 
378.303(d)  requires  that  each  resource 
recovery  and  protection  plan  approved 
for  an  LMU  provide  for  the  mining  of  all 
LMU  coal  reserves  not  later  than  40 
years  after  the  date  of  the  Hrst 
production  of  coal  from  the  LMU  after 


LMU  approval  rather  than  from  the  date 
of  LMU  approval  as  currently  required. 
Coal  produced  hrom  a  lease  prior  to  its 
inclusion  in  an  LMU  would  not  trigger 
the  beginning  of  the  40-year  mine-out  ' 
period.  This  approach  was  chosen 
because  it  would  be  unreasonable  to 
assume  that  a  lessee  could  anticipate 
the  formation  of  an  LMU  and  have 
developed  the  individual  lease 
accordingly. 

D.  Termination  or  Cancellation  for 
Failure  To  Meet  Diligent  Development 
(%  378.305} 

This  proposal  would  require  the 
termination  of  leases  or  LMU's  that  do 
not  achieve  diligent  development  In  the 
case  of  an  approved  LMU  that  does  not 
achieve  diligent  development  the  LMU 
agreement  would  be  terminated  and  the 
individual  leases  in  the  LMU  would  be 
considered  independently  for  their  past 
and  future  compliance  with  the 
proposed  diligence  requirements.  The 
leases  would  then  be  subject  to  the 
same  diligence  requirements  that  would 
have  been  imposed  on  each  lease  if  it 
had  not  been  part  of  an  LMU.  The 
diligent  development  period  would  be 
computed  by  including  the  time  during 
which  the  lease  was  included  in  the 
LMU.  Any  production  from  the  LMU 
would  be  attributed  to  the  lease  from 
which  it  came  and  only  production  from 
an  individual  lease  would  be  applied 
toward  meeting  that  lease’s  diligent 
development  requirement.  DOE 
particularly  invites  comments  on  this 
aspect  of  the  rulemaking  and 
specifically  on  whether,  upon 
termination  of  the  LMU,  production 
should  be  credited  differently  than  as 
proposed.  One  other  option  would  be  to 
provide  that  all  coal  production  (or  just 
all  Federal  production)  from  the  LMU, 
regardless  of  which  lease  or 
leases  produced  the  coal,  be  pro-rated 
and  applied  to  the  satisfaction  of  the 
diligent  development  requirements  of 
the  resulting  individual  Federal  leases  in 
proportion  to  their  coal  reserves. 

Termination  of  a  lease  or  LMU  is 
mandatory  for  failure  to  achieve  diligent 
development.  This  proposed  regulation 
also  provides  DOI  with  the  discretion  to 
cancel  anyJease  or  LMU  for  failure  to 
meet  the  other  diligence  requirements 
for  submission  of  a  resource  recovery 
and  protection  plan  or  for  maintaining 
continued  operation. 

E.  Extension  or  Suspension  of  Diligence 
Requirements  (I  378.306) 

The  proposed  diligence  requirements 
may  be  extended  or  suspended  under 
certain  conditions.  If  DOI  determines, 
upon  timely  notification  by  the  lessee, 
that  operations  under  a  Federal  coal 
lease  or  LMU  have  been  interrupted  by 


strikes,  the  elements,  or  casualties  not 
attributable  to  the  lessee,  the  diligent 
development  period  or  the  requirement 
to  maintain  continued  operation  will  be 
extended  or  suspended,  as  applicable, 
for  the  period  of  such  interruption. 

Under  ^e  same  conditions,  DOI  may,  in 
its  discretion,  extend  the  time  by  which 
the  lessee  must  submit  a  resource 
recovery  and  protection  plan,  if  DOI 
determines  that  the  interruption  affected 
the  ability  of  the  lessee  to  make  a  timely 
submittal  In  all  these  instances  the 
lessee  must  notify  DOI  in  a  timely 
manner  of  the  event  causing  the 
interruption.  This  regulation  leaves  DOI 
the  discretion,  under  applicable  DOI 
procedures,  to  determine  a  reasonable 
application  of  the  phrase  “timely 
notification.” 

The  lessee  may  also  request  DOI  to 
suspend  the  requirement  for  continued 
operation  upon  payment  of  advance 
royalties  for  any  continued  operation 
year  in  which  the  lessee  does  not  expect 
to  meet  the  requirement  for  continued 
operation.  Such  suspension  may  be 
granted  if  DOI  determines  it  to  be  in  the 
public  interest.  DOI  may  cease  to  accept 
advance  royalties  in  lieu  of  the 
requirement  for  continued  operation  at 
any  time  within  the  continu^  operation 
year  by  notifying  the  lessee  six  months 
in  advance. 

In  the  interest  of  conservation,  DOL 
with  or  without  any  request  by  the 
lessee,  may  direct  the  suspension  of 
operations  and  production  under  any 
Federal  coal  lease.  If  operations  and 
production  are  so  suspended,  the 
diligent  development  period  or  the 
requirement  to  maintain  continued 
operation,  as  applicable,  will  be  stayed 
for  the  period  of  such  suspension.  DOI 
may  extend  the  date  by  which  the  lessee 
must  submit  a  resource  recovery  and 
protection  plan,  if  DOI  determines  that 
the  suspension  affected  the  ability  of  the 
lessee  to  make  a  timely  submittal  If 
operations  and  production  are 
suspended  in  the  interest  of 
conservation  and  the  lessee  has  already 
become  subject  to  the  requirement  for 
continued  operation,  but  is  unable  to 
meet  it,  the  lessee  is  still  obligated  to 
pay  advance  royalties  in  lieu  of  the 
condition  of  continued  operation  during 
such  suspension.  The  law.  30  U.S.C  209, 
as  amended  by  section  14  of  the  FCLAA, 
provides  that  permitting  DOI  to  direct 
suspension  of  operations  and  production 
in  the  interest  of  conservation  may  not 
be  construed  as  giving  DOI  the  right  to 
waive,  suspend,  or  reduce  the  advance, 
royalties  payable  upon  suspension  of 
the  normal  requirement  of  continued 
operation. 
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F.  Advance  Royalties  (§  378.307) 

Advance  royalties  are  payments  made 
in  advance  of  actual  production  and  are 
based  on  an  estimate  of  the  production 
royalties  that  would  have  been  owed  if 
the  lessee  had  actually  produced  the 
amount  of  coal  necessary  to  meet  the 
requirement  of  continued  operation.  As 
coal  is  actually  produced  from  the  lease 
or  LMU,  the  production  royalties  owed 
on  that  coal  would  be  reduced  by  the 
dollar  amount  of  any  advance  royalty 
paid  under  that  lease  or  LMU  to  the 
extent  that  such  advance  royalties  have 
not  been  used  to  reduce  production 
royalties  for  a  prior  year.  Advance 
royalties  on  an  LMU  may  be  credited  at 
the  lessee’s  election  against  production 
royalties  owed  for  any  Federal  lease  in 
the  LMU. 

No  advance  royalty  paid  during  the 
initial  twenty-year  term  of  a  Federal 
lease  or  LMU  may  be  used,  however,  to 
reduce  a  production  royalty  after  the 
twentieth  year  of  the  lease  or  LMU.  This 
initial  twenty-year  term  commences  on 
the  effective  date  of  the  lease  for  all 
leases  issued  on  or  after  August  4, 1976; 
on  the  effective  date  of  the  Hrst  lease 
readjustment  after  August  4, 1976,  for  all 
leases  issued  prior  to  August  4, 1976; 
and  on  the  effective  date  of  LMU 
approval  for  all  LMU’s.  Any  advance 
royalty  paid  on  a  Federal  lease  prior  to 
its  inclusion  in  an  LMU  will  be  credited 
to  the  LMU  and  considered  to  have  been 
paid  on  the  date  of  LMU  approval: 
Provided,  That  the  lease  has  been 
included  in  an  LMU  within  the  initial 
twenty-year  term  of  the  lease  as 
described  above  and  to  the  extent  that 
the  advance  royalties  have  not  been 
used  to  reduce  production  royalties  on 
the  lease. 

Advance  royalties  may  only  be 
accepted  in  lieu  of  continued  operation 
upon  application  of  the  lessee  and  if 
DOl  determines  it  to  be  in  the  public 
interest.  Any  request  for  suspension  of 
the  continued  operation  requirement 
upon  payment  of  advance  royalties  for 
any  continued  operation  year  must  be 
made  no  later  than  thirty  days  after  the 
beginning  of  the  continued  operation 
year  to  avoid  the  possible  imposition  of 
interest.  Acceptance  of  advance 
royalties  based  on  a  later  request  may 
be  conditioned  by  DOI  on  the  payment 
of  interest  on  the  amount  of  advance 
royalties  due,  with  the  interest  to  be 
calculated  from  the  beginning  of  the 
continued  operation  year. 

Because  advance  royalties  are 
payments  made  on  coal  which  has  not 
been  produced,  they  can  only 
approximate  the  actual  amount  of 
payment  that  will  be  due  at  the  time  of 
production.  Advance  royalties  due  for 


46,  No.  245  /  Tuesday,  December  22, 


an  individual  lease  are  calculated  by 
multiplying  the  number  of  tons  of  coal 
which  equals  one  percent  of  the  coal 
reserves  times  an  approximate  value  per 
ton  of  coal  multiplied  by  the  production 
royalty  rate  speciHed  in  the  lease  terms. 
The  approximate  value  per  ton  of  coal 
(unit  value]  is  determined  by  DOI  in 
accordance  with  proposed  §  378.307(c). 
When  the  unit  value  is  based  on 
previous  production  from  the  lease,  it  is 
anticipated  that  DOI  will  calculate  the 
value  of  the  coal  produced  in 
accordance  with  their  procedures  set 
forth  at  30  CFR  211.63. 

Advance  royalties  due  for  an  LMU  are 
calculated  by  multiplying  the  number  of 
tons  of  coal  which  equal  one  percent  of 
the  LMU  coal  reserves  (the  sum  of 
Federal  and  non-Federal  coal  in  the 
LMU)  times  an  approximate  value  per 
ton  of  coal  multiplied  by  either  8  percent 
(in  the  case  of  LMU’s  that  would  be 
developed  only  by  underground  mining 
operations)  or  by  12  percent  (in  the 
case  of  LKRJ’s  that  would  have  some 
coal  produced  by  other  than 
underground  mining  operations). 

Establishment  of  a  system  for 
determining  advance  royalty  payments 
for  LMU’s  is  complicated  by  the  fact  that 
LMU’s  may  include  non-Federal  coal 
reserves,  or  two  or  more  Federal  coal 
leases  with  different  production  royalty 
rates.  In  any  year  for  which  a  lessee 
may  request  to  pay  advance  royalties  in 
lieu  of  continued  operation,  the 
production  foregone  for  that  year  may 
not  have  been  scheduled  to  come  ffom  a 
Federal  lease.  Therefore,  it  could  be 
argued  that  no  Federal  production 
royalties  would  have  been  owed,  there 
should  be  no  advance  royalty  payment 
required.  However,  delay  in  production 
anywhere  in  the  LMU  would  ultimately 
result  in  a  delay  of  production  from  the 
Federal  lease.  Advance  royalties  should 
be  collected  to  encoiu'age  early 
development,  to  ensure  timely  receipt  of 
royalties  by  the  Government,  and  to 
prevent  circumvention  of  the  diligence 
requirements  by  the  inclusion  of  non- 
Federal  lands  in  an  LMU.  Because  the 
FCLAA  requires  that  advance  royalties 
be  no  less  than  the  production  royalty 
which  would  otherwise  be  paid,  all  of 
the  production  required  to  meet  the 
requirement  of  continued  operation  (one 
percent  of  the  LMU  coal  reserves)  must 
be  assumed  to  have  been  from  the 
Federal  leases.  For  the  same  reason, 
although  each  of  the  included  Federal 
leases  may  have  a  different  production 
royalty  rate,  for  the  purpose  of 
calculating  advance  royalties  from  an 
LMU,  a  standard  royalty  rate  of  12 
percent  is  being  proposed,  unless  all  of 
the  coal  would  have  been  produced  by 
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underground  mining,  in  which  case  an  8 
percent  rate  would  be  used.  These  fixed 
rates  were  based  on  the  production 
royalty  rates  used  by  DOI  under  current 
regulations  (43  CFR  3473.3-2).  Because 
advance  royalties  may  be  used  to  offset 
production  royalties  due  later,  any 
advance  royalty  paid  does  not  represent 
a  signiHcant  penalty  to  the  lessee  who 
fully  develops  the  LMU  coal  reserves, 
but  is  rather  an  incentive  to  timely 
development.  DOE  invites  comments  on 
this  proposed  Hxed-rate  method  for 
calculating  advance  royalties  for  an 
LMU. 

DOI  may  not  accept  advance  royalties 
in  lieu  of  continued  operation  for  a  total 
of  more  than  ten  years  during  the  life  of 
the  lease  or  LMU.  For  leases  issued  prior 
to  August  4, 1976,  the  ten-year 
restriction  does  not  begin  until  the  first 
lease  readjustment  after  August  4, 1976. 
Any  continued  operation  year  in  which 
any  advance  royalty  is  accepted  will  be 
deemed  to  be  one  of  the  ten  years. 
However,  if  the  lessee  meets  the 
requirement  for  continued  operation  in 
any  continued  operation  year  for  which 
the  lessee  has  paid  advance  royalties, 
such  year  will  not  be  considered  when 
calculating  the  maximum  number  of 
years  for  which  advance  royalties  may 
be  accepted  for  the  lease  or  LMU.  The 
number  of  years  for  which  advance 
royalties  are  paid  under  any  Federal 
coal  lease  prior  to  its  inclusion  in  an 
LMU  shall  not  be  considered  when 
calculating  the  maximum  number  of 
years  for  which  advance  royalties  may 
be  accepted  for  the  LMU. 

G.  Enforcement  and  Appeals  (%  378.310) 

'This  proposed  regulation  incorporates 
existing  DOI  enforcement  and  appeals 
procedures.  Section  378.310  proposes 
that  enforcement  of  the  diligence 
requirements  be  made  by  the  Mining 
Supervisor  of  USGS.  It  makes  reference 
to  the  procedures  in  30  CFR  211.72 
currently  utilized  by  USGS  to  enforce  its 
Coal  Mining  Operating  Regulations  (30 
CFR  Part  211).  Operators  who  do  not 
comply  with  these  proposed  DOE  coal 
diligence  regulations  would  be  issued  a 
notice  of  noncompliance  by  DOI  and 
given  an  opportunity  to  correct  the 
noncompliance.  For  example,  if  an 
operator  failed  to  comply  with  the 
requirement  of  §  378.303  that  a  resource 
recovery  and  protection  plan  be 
submitted  within  three  years  of  the  date 
of  lease  issuance  or  the  effective  date  of 
lease  readjustment,  as  applicable,  the 
Mining  Supervisor  would  issue  the 
operator  a  notice  of  noncompliance. 

Section  378.310  further  indicates  that 
the  appeal  of  any  order,  determination, 
decision,  or  notice  issued  under  the 
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proposed  regulation  would  be  in 
accordance  with  DOI's  procedures,  as 
described  in  30  CFR  Part  290.  This 
regulation  does  not  provide  DOE  with 
any  authority  over  enforcement  of  this 
regulation  or  to  hear  appeals  of  DOI 
orders  or  otherwise  to  become  involved 
with  DOI  adjudicatory  or  other 
administrative  procedures.  DOE  does 
have  the  authority,  pursuant  to  10  CFR 
Part  375.  Subpart  B.  to  act  on  requests 
for  interpretation  or  petitions  for  the 
issuance,  amendment,  or  repeal  of  a 
DOE  mineral  leasing  regulation. 

V.  Public  Comment  and  Hearing 
Procedures 

DOF.  requests  comments  on  any 
aspect  of  this  regulation  as  proposed. 
Comments  submitted  in  response  to  this 
rulemaking  should  be  accompanied  by 
as  much  supporting  data  as  possible. 
Should  problems  with  specific 
regulatory  language  be  contained  in  the 
comments,  we  would  be  particularly 
interested  in  receiving  specific 
recommendations  as  to  substitute 
language.  Data  submitted  in  response  to 
this  proposal  that  is  deemed  proprietary 
should  be  so  labeled. 

A.  Written  Comments 

You  are  invited  to  participate  in  this 
rulemaking  by  submitting  data,  views  or 
arguments  with  respect  to  the  proposal 
set  forth  in  today’s  rulemaking.  Written 
comments  should  be  submitted  by 
February  22, 1982,  to  the  address 
indicated  in  the  “ADDRESSES”  section 
of  this  preamble.  Comments  should  be 
identified  on  the  outside  envelope  .and 
on  the  document  with  the  designation: 
“Box  YB  (Docket  No.  LPD  81-2),  DOE 
Proposed  Coal  Diligence  Regulations.” 
Ten  copies  should  be  submitted  All 
comments  received  by  the  above  date 
and  all  other  relevant  information  will 
be  considered  by  DOE  before  final 
action  is  taken  on  this  proposed 
regulation.  Any  information  or  data 
which  you  consider  to  be  confidential 
must  be  so  identified  and  submitted  in 
writing,  one  copy  only.  DOE  reserves 
the  right  to  determine  the  confidential 
status  of  the  information  or  data  and  to 
treat  i^  according  to  our  determination. 

B.  Public  Hearing 

1.  Procedure  for  Request  To  Make 
Oral  Presentation.  The  time  and  place  of 
the  hearing  is  indicated  in  the  “DATES” 
and  “HEARING  LOCATION  ”  sections 
at  the  beginning  of  the  preamble.  The 
hearing  will  be  continued,  if  necessary, 
on  the  next  business  day.  . 

If  you  have  an  interest  in  today's 
proposal,  or  represent  a  group  or  class 
of  persons  that  has  an  interest,  you  may 
make  a  written  request  for  an 


opportunity  to  make  an  oral 
presentation.  This  request  should  be 
made  by  February  10, 1982,  and  should 
be  sent  to  the  appropriate  address 
indicated  in  the  “ADDRESS”  section  of 
the  preamble.  Please  describe  your 
interest  and.  if  appropriate,  state  why 
you  are  a  proper  representative  of  a 
group  and  class  of  persons  that  has  such 
an  interest.  Please  give  a  concise 
summary  of  the  proposed  oral 
presentation.  Your  request  should  also 
provide  a  phone  number  where  you  may 
be  contacted  through  the  day  before  the 
hearing.  Fifty  copies  of  your  statement 
labeled  “Coal  Diligence"  are  due  at  9:00 
a.m.  on  the  day  before  the  Denver 
hearing  and  should  be  delivered  to  the 
address  indicated  in  the  “ADDRESSES” 
section  at  the  beginning  of  this 
preamble.  In  the  event  any  person 
wishing  to  testify  cannot  meet  the  50- 
copy  requirement,  alternative 
arrangements  can  be  made  with  the 
Office  of  Hearing  Management  at  202- 
633-8906. 

2.  Conduct  of  the  Hearings.  DOB. 
reserves  the  right  to  select  the  persons 
to  be  heard  at  this  hearing,  to  schedule 
their  respective  presentations,  and  to 
establish  the  procedures  governing  the 
conduct  of  the  hearing.  The  length  of 
each  presentation  may  be  limited,  based 
on  the  number  of  persons  requesting  to 
be  heard. 

A  DOE  official  will  preside  at  the 
hearing.  This  will  not  be  a  judicial  or 
evidentiary-type  hearing,  (^estions  may 
be  asked  only  by  those  conducting  the 
examination  of  persons  presenting 
statements.  At  the  conclusion  of  all 
initial  oral  statements,  each  person  who 
has  made  an  oral  statement  will  be 
given  the  opportunity  to  make  a  rebuttal 
statement  The  rebuttal  statements  will 
be  given  in  the  order  in  which  the  initial 
statements  were  made  and  will  be 
subject  to  time  limitations.  * 

Prior  to  the  hearing,  you  may  submit 
questions  to  be  asked  to  any  person 
making  a  statement  at  the  hearing  to  the 
address  indicated  in  the  above 
“ADDRESSES”  section  before  9:00  a.m. 
the  day  prior  to  the  hearing.  At  the 
hearing,  you  may  submit  the  question,  in 
writing,  to  the  DOE  presiding  o^icer.  In 
either  case,  the  presiding  officer  will 
determine  whether  the  question  is 
relevant,  and  whether  the  time 
limitations  permit  it  to  be  presented  for 
answer.  Either  the  presiding  official  or 
another  member  of  the  panel  will  ask 
the  question. 

Any  further  procedural  rules  needed 
for  the  proper  conduct  of  the  hearing 
will  be  announced  by  the  presiding 
officer.  In  the  event  that  it  becomes 
necessary  for  us  to  cancel  the  hearing, 
we  will  make  every  effort  to  publish 


advance  notice  in  the  Federal  Register 
of  such  cancellation.  Moreover,  we  will 
give  actual  notice  to  all  persons 
scheduled  to  testify  at  the  hearing. 
However,  it  is  not  possible  to  give  actual 
notices  of  cancellations  or  changes  to 
persons  not  identified  to  us  as 
participants.  Accordingly,  persons 
desiring  to  attend  the  hearing  are 
advised  to  contact  DOE  on  the  lust 
working  day  preceding  the  date  of  the 
hearing  to  confirm  that  it  will  be  held  as 
scheduled. 

A  transcript  of  the  hearing  will  be 
made  and  the  entire  record  of  the 
hearing,  including  the  transcript,  will  be 
retained  by  DOE  and  made  available  for 
inspection  at  the  DOE  Freedom  of 
Information  Office.  Room  lE-090, 
Forrestal  Building,  1000  Independence 
Avenue,  SW,  Washington,  D.C  20585. 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday.  You  may 
purchase  a  copy  of  the  transcript  from 
the  reporter. 

VI.  Environmental  Review 

Pursuant  to  section  102(2)(c)  of  the 
National  Environmental  Policy  Act 
(NEPA)  (42  U.S.C.  4321  et  seq.).  the 
Council  on  Environmental  Quality 
implementing  regulations  (40  CFR  Parts 
1500-1508),  and  the  Department  of 
Energy  guidelines  f45  I^  20694,  March 

28. 1980) ,  the  Department  has  performed 
environmental  analyses  of  the  draft 
regulations,  in  order  to  determine 
whether  an  environmental  impact 
statement  is  required  to  support  the 
proposed  action.  On  the  basis  of  those 
analyses,  a  determination  has  been 
made  that  promulgation  of  the  proposed 
regulations  would  not  be  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment 
within  the  meaning  of  NEPA.  The 
regulations  may  cause  minimal  changes 
in  amounts  of  coal  mined;  the  market  for 
coal  will  continue  to  be  the  overriding 
influence  on  production.  Therefore,  an 
environmental  impact  statement  would 
not  be  required  to  accompany  the 
regulations. 

On  the  basis  of  public  comments 
received  in  response  to  the  rulemaking, 
and  revisions  (if  any)  in  the  regulations 
made  subsequent  to  the  comment 
period,  further  NEPA  review  may  be 
required.  NEPA  compliance  activities 
will  be  completed  before  the  final 
regulations  are  promulgated  in  the 
Federal  Register. 

VII.  Executive  Order  12291 

Executive  Order  12291,  issued 
February  17, 1981  (46  FR  13193,  February 

19. 1981) ;  requires  each  agency 
promulgating  a  rulemaking  action  to 
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determine  whether  the  rule  is  a  major 
rule  within  the  meaning  of  that 
Executive  Order.  If  it  is  determined  that 
the  action  constitutes  a  major  rule,  the 
agency  is  further  required  to  prepare  a 
Regulatory  Impact  Analysis  describing 
the  principal  benefits  and  costs  of  the 
rule,  net  benefits,  and  alternative 
approaches  that  could  substantially 
achieve  the  same  regulatory  goal.  For 
the  purpose  of  the  Order,  “major  rule” 
means  any  regulation  that  is  likely  to 
result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 

'  competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States — based 
industries  to  compete  with  foreign-based 
enterprises  in  domestic  or  export 
markets. 

After  conducting  a  review  of  the 
expected  effects  oif  today’s  proposed 
rule,  DOE  finds  that  due  to  the  nature  of 
the  coal  market,  competition  in  the  coal 
industry,  and  the  mineability  of  Federal 
tracts,  the  annual  effect  of  the  proposed 
rule  is  expected  to  be  less  than  $100 
million  and  the  net  effect  of  the 
proposed  rule  is  expected  to  be  positive. 
Therefore,  DOE  has  determined  that  this 
proposed  rule  does  not  constitute  a 
major  rule  and  no  Regulatory  Impact 
Analysis  will  be  prepared. 

VIII.  Compliance  With  the  Regulatory 
Flexibility  Act 

The  Regulatory  Flexibility  Act  (Pub.  L. 
96-354,  94  Stat.  1164,  5  U.S.C.  601  et  seq.) 
requires  Federal  agencies  to  consider 
the  impact  of  proposed  regulations  on 
small  businesses,  small  governmental 
units,  and  other  small  entities;  to 
consider  the  ability  of  small  entities  to 
comply  with  the  proposed  regulation; 
and  to  consider  less  stringent  alternative 
compliance  standards  for  small  entities. 
An  agency  is  required  to  prepare  a 
regulatory  flexibility  analysis  to 
document  its  consideration  of  these 
factors  except  in  the  situation  where  the 
agency  determines  that  a  regulation  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  DOE  certifies  that,  for  the 
reasons  discussed  below,  the 
promulgation  of  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  a  regulatory  flexibility 
analysis  will  not  be  prepared. 

Few,  if  any,  small  entities  will  be 
affected  by  this  rule  change,  and  the 
impacts  that  could  occur  will  be  minor 


and  beneficial  to  small  entities.  A 
current  study  of  Federal  coal  leases  by 
the  Office  of  Technology  Assessment 
(OTA)  supports  the  following 
conclusions. 

During  the  past  ten  years,  there  has 
been  a  drastic  drop  in  the  number  of 
Federal  leases  held  by  small  companies 
and  unincorporated  individuals  resulting 
in  a  potentially  adverse  effect  on 
competition.  Generally,  this  has  been 
the  result  of  the  high  cost  of  developing 
coal  mines.  Since  many  small  companies 
cannot  make  the  necessary  investment, 
they  either  sell  or  drop  the  lease,  acquire 
partners  to  develop  the  lease,  or  are 
acquired  by  a  larger  corporation.  The 
remaining  leases  held  by  small 
companies  should  follow  the  same 
pattern  under  both  the  current  and 
proposed  diligence  rules.  Many  of  these 
leases  have  been  mined  out  or  have 
small  coal  reserves  that  are  expensive 
to  develop.  These  leases  will  be 
relinquished.  The  economical  leases  will 
be  sold  and/or  developed  in  time  to 
meet  diligence  requirements. 

The  proposed  diligence  rule  lengthens 
the  time  period  certain  lessees  have  to 
develop  a  lease.  The  economic  effect  of 
this  change  is  expected  to  be  beneficial 
because  these  leases  would  be 
developed  according  to  a  schedule 
which  is  more  likely  to  maximize  the  net 
present  value  of  the  lease  and  hence 
government  revenue  from  royalties.  Both 
small  and  large  lessees  would  benefit  by 
this  change.  The  only  other  small 
entities  that  may  be  affected  are  the 
municipalities  in  the  areas  of  these 
leases.  Since  development  of  the  few 
leases  affected  could  be  delayed  several 
years,  this  could  enable  the  associated 
jurisdictions  better  to  plan  for  this 
development.  Because  the  development 
plan  for  these  leases  should  not  change 
except  for  the  timing,  costs  to  these 
jurisdictions  should  not  be  altered 
significantly. 

The  following  results  are  expected  to 
occur: 

(1)  Few,  if  any,  small  entities  will  be 
affected  by  the  proposed  diligence  rules; 

(2)  Any  effects  that  do  occur  will  be 
insiginficant;  and 

(3)  Any  effects  that  occur  will  be 
beneficial. 

Therefore,  DOE  has  determined  that 
there  is  no  need  for  a  Regulatory 
Flexibility  Analysis  of  this  proposed 
coal  diligence  rule. 

(Mineral  Lands  Leasing  Act,  Act  of  February 
25, 1920,  ch.  85, 41  Stat.  437  (30  U.S.C.  181  et 
seq.),  amended  by  Federal  Coal  Leasing 
Amendments  Act  of  1975,  Pub.  L  94-377, 90 
Stat.  1083;  Mineral  Leasing  Act  for  Acquired 
Lands,  Act  of  August  7, 1947,  ch.  513, 613  Stat. 
913'130  U.S.C.  351  et  seq.):  Department  of 
Energy  Organization  Act,  Pub.  L  95-91, 91 


Stat.  585  (42  U.S.C.  7101  et  seq.),  E.0. 12009, 

42  FR  46267] 

In  consideration  of  the  foregoing,  it  is 
proposed  to  amend  Chapter  II  of  Title 
10,  Code  of  Federal  Regulations,  as  set 
forth  below. 

Issued  in  Washington,  D.C.,  December  15, 
1981. 

Jan  W.  Mares, 

Assistant  Secretary  forFassil  Energy. 

PART  378— COAL  LEASING 
§378.102  (Amended] 

1.  Part  378  of  Chapter  II  of  Title  10, 
Code  of  Federal  Regulations,  is 
amended  by  deleting  the  definition  of 
“Logical  Mining  Unit”  in  §  378.102  and 
adding  a  new  definition  of  “Logical 
Mining  Unit”  to  §  378.(X)2  in  alphabetical 
order  to  read  as  follows: 

§  378.002  Definitions. 

*  *  *  *  « 

“Logical  Mining  Unit”  or  “LMU” 
means  an  area  of  land  designated  by 
DOI  in  which  the  coal  resources  can  be 
developed  in  an  efficient,  economical, 
and  orderly  manner  as  a  unit  with  due 
regard  to  conservation  of  coal  reserves 
and  other  resources.  A  logical  mining 
unit  may  consist  of  one  or  more  Federal 
leases,  and  may  include  intervening  or 
adjacent  lands  in  which  the  United 
States  does  not  own  the  coal  resources, 
but  all  the  lands  in  a  logical  mining  unit 
must  be  under  the  elective  control  of  a 
single  operator,  be  able  to  be  developed 
and  operated  as  a  single  operation  and 
be  contiguous. 

***** 

2.  Chapter  II  of  Title  10,  Code  of 
Federal  Regulations,  is  amended  by 
adding  and  reserving  a  new  Subpart  C 
and  adding  a  new  Subpart  D  to  Part  378 
to  read  as  follows: 

Subpart  C  [Reserved] 

Subpart  D — Diligence  Requirements 

Sec. 

378.301  Purpose  and  scope. 

378.302  Definitions. 

378.303  Resource  recovery  and  protection 
plans. 

378.304  Requirement  for  diligent  ' 
development  and  continued  operation. 

378.305  Termination  or  cancellation  for 
failure  to  meet  diligence  requirements. 

378.306  Extension  or  suspension  of  diligence 
requirements. 

378.307  Payment  of  advance  royalties  in  lieu 
of  continued  operation. 

378.308  Crediting  of  production  toward 
diligent  development. 

378.309  Special  LMU  rules. 

378.310  Enforcement  and  appeals. 

Authority:  Act  of  February  25, 1920,  ch.  85, 

secs.  2.  7,  and  32, 41  Stat,  438, 439,  and  450  (30 
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U.S.C.  201, 207,  and  189)  and  sec.  39  as  added 
by  Act  of  February  9, 1933,  ch.  45, 47  Stat.798, 
as  amended  by  secs.  5, 6,  and,  14,  Pub.  L  94- 
377;  Act  of  August  7, 1947,  ch.  513,  secs.  3  and 
10, 61  Stat.  914  and  915  (30  U.S.C  352  and 
359);  secs.  302,  303,  and  644,  Pub.  L  95-91,  91 
Stat.  578-579,  579-580,  599  (42  U.S.C.  7152. 
7153,  and  7254);  E.0. 12009,  42  FR  46267. 

Subpart  C  [Reserved] 

Subpart  D— Diligence  Requirements 

§  378.301  Purpose  and  scope. 

(a)  The  purpose  of  the  regulations  in 
this  Subpart  D  is  to  establish  the 
diligence  requirements  which  are 
applicable  to  all  Federal  coal  leases  and 
LMU’s,  including  existing  leases  or 
LMU’s.  The  regulations  in  this  Subpart  D 
do  not  apply  to  coal  leases  on  Indian 
lands. 

(b)  The  provisions  in  this  Subpart  D 
for  diligent  development  and  continued 
operation  apply  to  all  coal  leases  issued 
before  August  4, 1976,  that  have  not 
been  readjusted  between  August  4, 1976, 
and  the  effective  date  of  this  Subpart  D, 
during  the  period  of  time  between  the 
effective  date  of  this  Subpart  D  and  the 
effective  date  of  the  next  lease 
readjustment,  unless  the  lessee  elects  to 
be  governed  by  the  clause  in  the  lease 
which  describes  the  minimum 
production  requirement  until  such  lease 
readjustment.  Any  lessee  who  elects  to 
be  subject  to  those  lease  terms  until 
readjustment,  as  provided  in  this 
paragraph,  shall  notify  DOI  in  writing 
within  one  year  of  the  effective  date  of 
this  Subpart  D. 

(c)  Any  Federal  coal  lease  included  in 
an  LMU,  including  a  lease  for  which  the 
lessee  has  elected  to  be  governed  by  the 
minimum  production  clause  of  the  lease 
as  provided  by  paragraph  (b)  of  this 
section,  shall  be  subject  to  the  diligence 
requirements  imposed  on  the  LMU  by 
this  Subpart  D  in  lieu  of  those  diligence 
requirements  of  this  Subpart  D  which 
would  apply  to  the  lease  individually. 

§378.302  Definraons. 

For  the  purposes  of  this  Subpart  D: 

“Advance  Royalties"  means  a 
payment  under  a  lease  or  LMU  in 
advance  of  actual  production  and 
authorized  by  DOI  to  be  made  in  lieu  of 
continued  operation.  Payments  made 
under  the  minimum  production  clause  of 
a  lease  in  lieu  of  actual  production  are 
not  advance  royalties  for  the  purpose  of 
§  378.307. 

“Coal  Reserves"  means  the  tons  of 
coal  that  can  be  mined  commercially 
under  existing  technology  and 
economics.  Except  as  provided  in 
§  378.309(b),  coal  reserves  shall  be  those 
estimated  by  DOI  as  of  the  date  of  the 


initial  mining  plan  or  resource  recovery 
and  protection  plan  approval. 

“Commercial  Qiihntities"  means  one 
percent  of  the  coal  reserves  or  IMU  coal 
reserves. 

“Continued  Operation"  means  the 
production  of  not  less  than  commercial 
quantities  of  coal  in  each  of  the  first  two 
continued  operation  years  fbllowing  the 
achievement  of  diligent  development 
and  an  average  amount  of  not  less  than 
commercial  quantities  of  coal  per 
continued  operation  year  thereafter, 
computed  on  a  three-year  basis 
consisting  of  the  continued  operation 
year  in  question  and  the  two  preceding 
continued  operation  years. 

“Continued  Operation  Year"  means 
the  12-month  period  beginning  with  the 
commencement  of  the  first  royalty 
reporting  period  following  the 
achievement  of  diligent  development, 
and  each  12-month  perod  thereafter. 

“Diligent  Development”  means  the 
production  of  coal  in  commercial 
quantities  prior  to  the  end  of  the  diligent 
development  period. 

“Diligent  Development  Period”  means 
a  period  which  shall  begin  on  eithen 

(1)  The  elective  date  of  the  lease  for 
all  leases  issued  on  or  after  August  4, 
1976; 

(2)  The  effective  date  of  the  first  lease 
readjustment  after  August  4, 1976,  for  all 
leases  issued  prior  to  August  4, 1976, 
and  readjusted  after  that  date;  or 

(3)  For  all  LMU’s,  the  most  recent  of 
the  dates  established  under  paragraph 
(1)  or  (2)  of  this  definition  for  each 
Federal  lease  included  in  the  IMU  and 
occurring  prior  to  the  time  of  LMU 
approval,  unles  the  IMU  contains  a 
lease  issued  prior  to  August  4, 1976,  that 
has  not  been  readjusted  between  August 
4, 1976,  and  the  date  of  LMU  approval, 
in  which  case  the  diligent  development 
period  for  the  LMU  shall  begin  on  the . 
date  of  approval  of  the  IMU;  and 
which  shall  terminate  upon  the 
production  of  coal  in  commercial 
quantities  or  at  the  end  of  ten  years, 
whichever  occurs  first,  unless  the  period 
is  extended  as  provided  in  §  378.306. 

“Lessee”  means  a  person  authorized 
by  a  Federal  coal  lease  or  an  approved 
LMU  or  an  approved  assignment 
thereof,  to  develop  and  produce  coal, 
including  all  parties  holding  such 
authority  by  or  through  the  lessee  and 
the  person  designated  to  conduct 
operations. 

“LMU  Coal  Reserves"  means  the  sum 
of  estimated  Federal  and  non-Federal 
coal  reserves  in  the  LMU.  Except  as 
provided  for  in  §  378.309(b),  the  LMU 
coal  reserves  are  those  estimated  by 
DOI  as  of  the  date  of  the  initial  resource 
recovery  and  protection  plan  approval. 
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“Royalty  Reporting  Period”mean8  the 
period  of  time  established  by  DOI  for 
calculation  of  production  royalties  due. 

§  378.^03  Resource  recovery  and 
protection  plane. 

(a)  A  resource  recovery  and 
protection  plan  shall  be  submitted  for 
every  lease  no  later  than  three  years 
after  the  efiective  date  of  the  lease  for 
leases  issued  on  or  after  August  4, 1976, 
or  the  effective  date  of  the  first  lease 
readjustment  after  August  4, 1976,  for 
leases  issued  prior  to  August  4, 1976, 
unless  a  current  mining  plan  or  resource 
recovery  and  protection  plan  has 
previously  been  submitted  and  contains 
the  information  required  by  30  CFR  Part 
211. 

(b)  A  resource  recovery  and 
protection  plan  shall  be  submitted  for 
each  LMU  no  later  than  three  years  after 
the  effective  date  of  LMU  approval,  and 
it  shall  cover  all  Federal  and  non- 
Federal  lands  .within  the  LMU  and 
contain  the  information  required  by  30 
CFR  Part  211. 

(c)  Each  resource  recovery  and 
protection  plan  approved  for  an  LMU 
shall  provide  for  the  mining  of  all  LMU 
coal  reserves  not  later  than  40  years 
after  the  date  of  first  production  fix)m 
the  LMU  after  LMU  approval  Any 
revised  or  amended  resource  recovery 
and  protection  plan  shall  provide  for  the 
mining  of  all  Lh^  coal  reserves  not 
later  ffian  the  end  of  the  original  40-year 
period. 

§  378.304  Requirefnent  for  rMigent 
devotopmont  and  conthHied  opcratiofi. 

(a)  Each  Federal  coal  lease  and  LMU 
is  required  to  achieve  diligent 
development. 

(b)  C)nce  a  Federal  lease  or  LMU  has 
achieved  diligent  development  the  lease 
or  LMU  shall  be  maintained  in 
continued  operation  every  continued 
operation  year  thereafter,  except  as 
provided  in  §  378.306  (b)  or  (d). 

§  378.305  Termination  or  canceMation  for 
failure  to  meet  diligence  requirements. 

(a)  Any  Federal  coal  lease  or  LMU 
which  has  not  achieved  diligent 
development  shall  be  terminated  by 
DOI. 

(b)  Any  Federal  coal  lease  included  in 
an  LMU  which  has  been  terminated 
under  the  provisions  of  paragraph  (a)  of 
this  section  shall  then  be  subject  to  the 
diligence  requirements  that  would  have 
been  imposed  on  that  lease  by  this 
Subpart  D  if  the  lease  had  not  been 
included  in  the  LMU. 

(c)  DOI  may  cancel  any  Federal  coal 
lease  or  LMU  which  fails  to  meet  either 
the  requirement  for  submission  of  a 
resource  recovery  and  protection  plan 
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contained  in  §  378.303,  or  the 
requirement  for  continued  operation 
contained  in  §  378.304. 

§  378.306  Extension  or  suspension  of 
diligence  requirements. 

(a)  Upon  timely  notification  by  the 
lessee  to  DOI,  the  diligent  development 
period  shall  be  extended  by  the  period 
of  time  in  which  DOI  determines  that 
operations  under  the  Federal  coal  lease 
or  LMU  are  interrupted  by  strikes,  the 
elements,  or  casualties  not  attributable 
to  the  lessee. 

(b)  Upon  timely  notification  by  the 
lessee  to  DOI,  the  requirement  for 
continued  operation  contained  in 

§  378.304(b)  shall  be  suspended  by  the 
period  of  time  in  which  DOI  determines 
that  operations  under  the  Federal  coal 
lease  or  LMU  are  interrupted  by  strikes, 
the  elements,  or  casualties  not 
attributable  to  the  lessee. 

(c)  Upon  timely  notification  by  the 
lessee  to  DOI,  the  date  by  which  a 
lessee  is  required  by  §  378.303  to  submit 
a  resource  recovery  and  protection  plan 
may  be  extended  if  DOI  determines  that 
operations  under  the  Federal  coal  lease 
or  LMU  are  interrupted  by  strikes,  the 
elements,  or  casualties  not  attributable 
to  the  lessee. 

(d)  Upon  request  of  the  lessee,  DOI 
may  suspend  the  requirement  for 
continued  operation  upon  payment  of 
advance  royalties  in  accordance  with 
§  378.307  for  any  continued  operation 
year  in  which  the  lessee  does  not  expect 
to  meet  the  requirement  for  continued 
operation,  if  DOI  determines  it  to  be  in 
the  public  interest.  DOI  may,  upon  six 
months  notification  to  the  lessee,  cease 
to  accept  advance  royalties  in  lieu  of  the 
requirement  for  continued  operation. 

(e)  DOI,  in  the  interest  of 
conservation,  may  direct  the  suspension 
of  operations  and  production  under  any 
Federal  coal  lease  or  LMU.  If  operations 
are  so  suspended,  then  DOI  may  extend 
the  date  by  which  the  lessee  is  required 
by  §  378.303  to  submit  a  resource 
recovery  and  protection  plan.  The 
diligent  development  period  shall  be 
extended  or  the  requirement  for 
continued  operation  suspended,  as 
applicable,  for  the  period  of  such 
suspension.  Nothing  in  this  paragraph 
shall  be  construed  as  granting  to  DOI 
the  authority  to  waive,  suspend,  or 
reduce  advance  royalties. 

§  378.307  Payment  of  advance  royalties  in 
lieu  of  continued  operation. 

(a)  Advance  royalties  may  only  be 
accepted  in  lieu  of  continued  operation 
as  provided  for  in  §  378.306(d)  and  only 
upon  application  to  and  approval  by 
DOI. 


(b)  Any  request  by  a  lessee  for 
suspension  of  the  contined  operation 
requirement  under  §  378.306(d)  shall  be 
made  no  later  than  30  days  after  the 
beginning  of  the  continued  operation 
year.  If  a  lessee  requests  authorization 
to  pay  advance  royalties  in  lieu  of 
continued  operation  later  than  30  days 
after  the  begiilning  of  any  continued 
operation  year,  DOI  may  condition 
acceptance  of  advance  royalties  on  the 
payment  of  interest  on  the  amount  of  the 
advance  royalties  due.  The  interest  will 
be  calculated  from  the  beginning  of  the 
continued  operation  year  until  the  date 
of  the  request. 

(c)  When  advance  royalties  are 
accepted  in  lieu  of  continued  operation 
under  this  section,  they  shall  be  paid  in 
an  amount  equivalent  to  the  production 
royalty  that  would  be  owed  on  the 
production  of  one  percent  of  the  coal 
reserves  or  LMU  coal  reserves.  For 
purposes  of  this  paragraph,  the 
production  royalty  rate  for  an  LMU  shall 
be  deemed  to  be  8  percent  for  LMU  coal 
reserves  that  would  be  recovered  by 
underground  mining  operations,  and 
12^  percent  for  LMU  coal  reserves  that 
would  be  recovered  by  other  mining 
operations.  In  the  event  that  an  LMU 
contains  both  underground  and  other 
mining  operations,  a  percent 
royalty  rate  shall  be  used  when 
calculating  any  advance  royalty  owed. 
The  unit  value  of  the  coal  for 
determining  the  advance  royalty 
payment  for  a  lease  or  LMU  shall  be 
either  (1)  The  unit  value  for  production 
royalty  purposes  of  coal  produced  and 
sold  under  the  Federal  coal  lease  or 
LMU  during  the  immediately  preceding 
production  royalty  payment  period;  or 
(2)  if  no  coal  was  produced  and  sold 
under  the  Federal  coal  lease  or  LMU 
during  the  immediately  preceding 
royalty  payipent  period,  or  if  DOI  finds 
that  there  is  an  insufficient  number  of 
such  sales  to  determine  such  value 
equitably,  computed  at  the  average  unit 
price  at  which  coal  from  other  Federal 
leases  in  the  same  region  was  sold 
during  such  period;  or  (3)  if  there  were 
no  sales  of  Federal  coal  from  such 
region  during  such  period  or  if  DOI  finds 
that  there  is  an  insufficient  number  of 
such  sales  to  determine  such  value 
equitably,  determined  by  DOI. 

(d)  The  aggregate  number  of  years 
during  the  period  of  any  Federal  coal 
lease  or  LMU  for  which  advance 
royalties  may  be  accepted  in  lieu  of  the 
requirement  of  continued  operation  shall 
not  exceed  ten.  For  leases  issued  prior 
to  August  4, 1976,  advance  royalties 
shall  not  be  accepted  in  lieu  of 
continued  operation  for  more  than  a 
total  of  10  years  following  the  first  lease 
readjustment  after  August  4, 1976.  Any 


continued  operation  year  in  which  any 
advance  royalty  is  accepted  shall  be 
deemed  a  year  in  which  advance 
royalties  are  accepted  in  lieu  of 
continued  T)peration  for  purposes  of  this 
paragraph.  However,  if  a  lessee  meets 
the  requirement  for  continued  operation 
in  any  continued  operation  year  in 
which  the  lessee  has  paid  advance 
royalties,  such  year  shall  not  be 
considered  when  calculating  the 
maximum  number  of  years  for  which 
advance  royalties  may  be  accepted  for 
the  lease  or  LMU.  The  number  of  years 
for  which  advance  royalties  are  paid 
under  any  Federal  coal  lease  prior  to  its 
inclusion  in  an  LMU  shall  not  be 
considered  when  calculating  the 
maximum  number  of  years  for  which 
advance  royalties  may  be  accepted  for 
the  LMU. 

(e)  The  dollar  amount  of  any 
production  royalty  for  a  Federal  coal 
lease  or  LMU  owed  for  any  year  during 
or  subsequent  to  the  year  in  which 
advance  royalties  are  paid,  shall  be 
reduced  (but  not  below  zero)  by  the 
dollar  amoimt  of  any  advance  royalty 
paid  under  that  lease  or  LMU  to  the 
extent  that  such  advance  royalties  have 
not  been  used  to  reduce  production 
royalties  for  a  prior  year.  Advance 
royalties  paid  on  an  LMU  may  be 
credited  at  the  lessee’s  election  against 
production  royalties  owed  for  any 
Federal  lease  or  leases  in  the  LMU; 

(f)  No  advance  royalty  paid  during  the 
initial  twenty-year  term  of  a  Federal 
coal  lease  or  LMU  shall  be  used  to 
reduce  a  production  royalty  under 
paragraph  (e)  of  this  section  after  the 
twentieth  year  of  a  lease  or  LMU.  For 
purposes  of  this  paragraph,  the  initial 
twenty-year  term  of  a  lease  shall 
commence  on  the  elective  date  of  the 
lease  for  all  leases  issued  on  or  after 
August  4, 1976;  on  the  effective  date  of 
the  first  lease  readjustment  after  August 
4, 1976,  for  all  leases  issued  prior  to 
August  4, 1976;  and  on  the  effective  date 
of  LMU  approval  for  all  LMU’s.  Any 
advance  royalty  paid  on  a  lease  prior  to 
its  inclusion  in  an  LMU  shall  be  credited 
to  the  LMU  and  shall  be  considered  to 
have  been  paid  on  the  date  of  LMU 
approval  for  the  purposes  of  this 
paragraph,  provided  that  the  lease  has 
been  included  in  an  LMU  within  the 
initial  twenty-year  term  of  the  lease  as 
determined  in  this  paragraph  and  to  the 
extent  that  the  advance  royalties  have 
not  been  used  to  reduce  production 
royalties  on  the  lease. 

§  378.308  Crediting  of  production  toward 
diligent  devetopmenL 

(a)  For  Federal  coal  leases  issued  or 
readjusted  on  or  after  August  4, 1976,  all  . 
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production  after  the  effective  date  of  the 
lease  or  lease  readjustment  shall  be 
credited  toward  diligent  development. 

(b)  For  Federal  coal  leases  issued 
before  August  4, 1976,  that  are  governed 
by  the  diligent  development  and 
continued  operation  requirements  of  this 
Subpart  D  because  the  lessee  did  not 
make  the  election  provided  for  in 
§  378.301(b),  all  production  after  August 
4, 1976,  and  prior  to  the  effective  date  of 
this  Subpart  D  shall  be  applied  toward 
diligent  development,  unless  the  lessee 
elects  not  to  have  this  production 
credited.  Any  lessee  who  elects  not  to 
have  this  production  applied  toward 
diligent  development  must  notify  DOI 
within  one  year  of  the  elective  date  of 
this  Subpart  D.  If  the  pre-August  4, 1976 
lease  was  readjusted  after  August  4, 
1976,  but  before  the  effective  date  of  this 
Subpart  D,  the  lessee  may  only  elect  not 
to  credit  production  prior  to  the 
readjustment.  Any  production  after  the 
readjustment  shall  be  applied  toward 
diligent  development  pursuant  to 
paragraph  (a)  of  this  section. 


(c)  For  Federal  coal  leases  issued 
before  August  4, 1976,  that  have  not 
been  readjusted  between  August  4, 1976 
and  the  effective  date  of  this  Subpart  D, 
and  that  are  governed  by  the  diligent 
development  and  continued  operation 
requirements  of  this  Subpart  D  because 
the  lessee  did  not  make  the  election 
provided  for  in  §  378.301(b),  all 
production  after  the  effective  date  of 
this  Subpart  D  shall  be  applied  toward 
diligent  development. 

(d)  For  Federal  coal  leases  issued 
before  August  4, 1976,  that  are,  by  the 
lessee’s  election  under  §  378.301(b), 
governed  by  their  lease  clause  which 
describes  the  minimum  production 
requirements  until  the  Hrst  lease 
readjustment  after  August  4, 1976,  no 
production  prior  to  the  effective  date  of 
that  first  lease  readjustment  shall  be 
applied  toward  diligent  development. 

(e)  For  LMU’s,  any  production 
credited  under  this  Subpart  D  to  a 
Federal  lease  prior  to  its  inclusion  in  the 
LMU  shall  be  applied  toward  diligent 
development  for  the  LMU. 
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§378.309  Special  LMU  rules. 

(a)  Production  anywhere  within  the 
LN^  after  the  date  of  LMU  approval,  of 
either  Federal  or  non-Federal  coal  or  a 
combination  thereof,  shall  be  applied 
toward  satisfaction  of  the  requirements 
of  this  Subpart  D  for  achievement  of 
diligent  development  and  continued 
operation  for  the  LMU. 

(b)  If  an  approved  LMU  is  enlarged  or 
diminished  by  DOI,  the  coal  reserves 
and  LMU  coal  reserves  shall  be  adjusted 
by  DOI  accordiitgly.  The  dates  for 
submission  of  a  resource  recovery  and 
protection  plan  and  achievement  of 
diligent  development  shall  not  be 
changed  by  any  such  enlargement  or 
diminution  of  ^e  LMU. 

§  378.310  Enforcement  and  appeals. 

The  provisions  of  this  Subpart  D. 
including  the  enforcement  of  these 
provisions  and  appeals  from 
determinations  made  in  accordance 
with  these  provisions,  shall  be 
administered  by  DOI  as  prescribed  in  30 
CFR  Part  211  and  Part  290,  and  43  CFR 
Part  4,  as  appropriate. 

(FR  Doc.  n-36434  Filed  12-21-«;  8:45  am| 
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